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§416.928

for considering opinion evidence as ad-
ministrative law judges follow.

[66 FR 36968, Aug. 1, 1991, as amended at 62
FR 6428, Feb. 11, 1997; 62 FR 13538, Mar. 21,
1997; 62 FR 38454, July 18, 1997; 65 FR 11880,
Mar. 7, 2000; 71 FR 16460, Mar. 31, 2006; 75 FR
62683, Oct. 13, 2010; 76 FR 24811, May 3, 2011;
77 FR 10657, Feb. 23, 2012; 77 FR 43495, July 25,
2012]

§416.928 Symptoms, signs, and labora-
tory findings.

(a) Symptoms are your own descrip-
tion of your physical or mental impair-
ment. If you are a child under age 18
and are unable to adequately describe
your symptom(s), we will accept as a
statement of this symptom(s) the de-
scription given by the person who is
most familiar with you, such as a par-
ent, other relative, or guardian. Your
statements (or those of another person)
alone, however, are not enough to es-
tablish that there is a physical or men-
tal impairment.

(b) Signs are anatomical, physio-
logical, or psychological abnormalities
which can be observed, apart from your
statements (symptoms). Signs must be
shown by medically acceptable clinical
diagnostic  techniques. Psychiatric
signs are medically demonstrable phe-
nomena that indicate specific psycho-
logical abnormalities, e.g., abnormali-
ties of behavior, mood, thought, mem-
ory, orientation, development, or per-
ception. They must also be shown by
observable facts that can be medically
described and evaluated.

(c) Laboratory findings are anatom-
ical, physiological, or psychological
phenomena which can be shown by the
use of a medically acceptable labora-
tory diagnostic techniques. Some of
these diagnostic techniques include
chemical tests, electrophysiological
studies (electrocardiogram, electro-
encephalogram, etc.), roentgenological
studies (X-rays), and psychological
tests.

[45 FR 55621, Aug. 20, 1980, as amended at 58
FR 47586, Sept. 9, 1993; 656 FR 50783, Aug. 21,
2000; 71 FR 10431, Mar. 1, 2006]

§416.929 How we evaluate symptoms,
including pain.

(a) General. In determining whether

you are disabled, we consider all your

symptoms, including pain, and the ex-
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tent to which your symptoms can rea-
sonably be accepted as consistent with
the objective medical evidence, and
other evidence. By objective medical
evidence, we mean medical signs and
laboratory findings as defined in
§416.928 (b) and (c). By other evidence,
we mean the kinds of evidence de-
scribed in §§416.912(b)(2) through (8) and
416.913(b)(1), (4), and (5), and (d). These
include statements or reports from
you, your treating or nontreating
source, and others about your medical
history, diagnosis, prescribed treat-
ment, daily activities, efforts to work,
and any other evidence showing how
your impairment(s) and any related
symptoms affect your ability to work
(or, if you are a child, your func-
tioning). We will consider all of your
statements about your symptoms, such
as pain, and any description you, your
treating source or nontreating source,
or other persons may provide about
how the symptoms affect your activi-
ties of daily living and your ability to
work (or, if you are a child, your func-
tioning). However, statements about
your pain or other symptoms will not
alone establish that you are disabled;
there must be medical signs and lab-
oratory findings which show that you
have a medical impairment(s) which
could reasonably be expected to
produce the pain or other symptoms al-
leged and which, when considered with
all of the other evidence (including
statements about the intensity and
persistence of your pain or other symp-
toms which may reasonably be accept-
ed as consistent with the medical signs
and laboratory findings), would lead to
a conclusion that you are disabled. In
evaluating the intensity and persist-
ence of your symptoms, including pain,
we will consider all of the available
evidence, including your medical his-
tory, the medical signs and laboratory
findings and statements about how
your symptoms affect you. (Section
416.927 explains how we consider opin-
ions of your treating source and other
medical opinions on the existence and
severity of your symptoms, such as
pain.) We will then determine the ex-
tent to which your alleged functional
limitations and restrictions due to pain
or other symptoms can reasonably be
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accepted as consistent with the med-
ical signs and laboratory findings and
other evidence to decide how your
symptoms affect your ability to work
(or if you are a child, your func-
tioning).

(b) Need for medically determinable im-
pairment that could reasonably be ezx-
pected to produce your symptoms, such as
pain. Your symptoms, such as pain, fa-
tigue, shortness of breath, weakness, or
nervousness, will not be found to affect
your ability to do basic work activities
unless medical signs or laboratory find-
ings show that a medically deter-
minable impairment(s) is present. Med-
ical signs and laboratory findings, es-
tablished by medically acceptable clin-
ical or laboratory diagnostic tech-
niques, must show the existence of a
medical impairment(s) which results
from anatomical, physiological, or psy-
chological abnormalities and which
could reasonably be expected to
produce the pain or other symptoms al-
leged. In cases decided by a State agen-
cy (except in disability hearings under
§§416.1414 through 416.1418 of this part
and in fully favorable determinations
made by State agency disability exam-
iners alone under §416.1015(c)(3) of this
part), a State agency medical or psy-
chological consultant or other medical
or psychological consultant designated
by the Commissioner directly partici-
pates in determining whether your
medically determinable impairment(s)
could reasonably be expected to
produce your alleged symptoms. In the
disability hearing process, a medical or
psychological consultant may provide
an advisory assessment to assist a dis-
ability hearing officer in determining
whether your impairment(s) could rea-
sonably be expected to produce your al-
leged symptoms. At the administrative
law judge hearing or Appeals Council
level of the administrative review proc-
ess, the adjudicator(s) may ask for and
consider the opinion of a medical or
psychological expert concerning
whether your impairment(s) could rea-
sonably be expected to produce your al-
leged symptoms. The finding that your
impairment(s) could reasonably be ex-
pected to produce your pain or other
symptoms does not involve a deter-
mination as to the intensity, persist-
ence, or functionally limiting effects of

§416.929

your symptoms. We will develop evi-
dence regarding the possibility of a
medically determinable mental impair-
ment when we have information to sug-
gest that such an impairment exists,
and you allege pain or other symptoms
but the medical signs and laboratory
findings do not substantiate any phys-
ical impairment(s) capable of pro-
ducing the pain or other symptoms.

(c) Evaluating the intensity and persist-
ence of your symptoms, such as pain, and
determining the extent to which your
symptoms limit your capacity for work or,
if you are a child, your functioning—(1)
General. When the medical signs or lab-
oratory findings show that you have a
medically determinable impairment(s)
that could reasonably be expected to
produce your symptoms, such as pain,
we must then evaluate the intensity
and persistence of your symptoms so
that we can determine how your symp-
toms limit your capacity for work or,
if you are a child, your functioning. In
evaluating the intensity and persist-
ence of your symptoms, we consider all
of the available evidence, including
your history, the signs and laboratory
findings, and statements from you,
your treating or nontreating source, or
other persons about how your symp-
toms affect you. We also consider the
medical opinions of your treating
source and other medical opinions as
explained in §416.927. Paragraphs (c)(2)
through (c)(4) of this section explain
further how we evaluate the intensity
and persistence of your symptoms and
how we determine the extent to which
your symptoms limit your capacity for
work (or, if you are a child, your func-
tioning) when the medical signs or lab-
oratory findings show that you have a
medically determinable impairment(s)
that could reasonably be expected to
produce your symptoms, such as pain.

(2) Consideration of objective medical
evidence. Objective medical evidence is
evidence obtained from the application
of medically acceptable clinical and
laboratory diagnostic techniques, such
as evidence of reduced joint motion,
muscle spasm, sensory deficit or motor
disruption. Objective medical evidence
of this type is a useful indicator to as-
sist us in making reasonable conclu-
sions about the intensity and persist-
ence of your symptoms and the effect
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those symptoms, such as pain, may
have on your ability to work or, if you
are a child, your functioning. We must
always attempt to obtain objective
medical evidence and, when it is ob-
tained, we will consider it in reaching
a conclusion as to whether you are dis-
abled. However, we will not reject your
statements about the intensity and
persistence of your pain or other symp-
toms or about the effect your symp-
toms have on your ability to work (or
if you are a child, to function independ-
ently, appropriately, and effectively in
an age-appropriate manner) solely be-
cause the available objective medical
evidence does not substantiate your
statements.

(3) Consideration of other evidence.
Since symptoms sometimes suggest a
greater severity of impairment than
can be shown by objective medical evi-
dence alone, we will carefully consider
any other information you may submit
about your symptoms. The information
that you, your treating or nontreating
source, or other persons provide about
your pain or other symptoms (e.g.,
what may precipitate or aggravate
your symptoms, what medications,
treatments or other methods you use
to alleviate them, and how the symp-
toms may affect your pattern of daily
living) is also an important indicator
of the intensity and persistence of your
symptoms. Because symptoms, such as
pain, are subjective and difficult to
quantify, any symptom-related func-
tional Ilimitations and restrictions
which you, your treating or non-
treating source, or other persons re-
port, which can reasonably be accepted
as consistent with the objective med-
ical evidence and other evidence, will
be taken into account as explained in
paragraph (c)(4) of this section in
reaching a conclusion as to whether
you are disabled. We will consider all
of the evidence presented, including in-
formation about your prior work
record, your statements about your
symptoms, evidence submitted by your
treating or nontreating source, and ob-
servations by our employees and other
persons. If you are a child, we will also
consider all of the evidence presented,
including evidence submitted by your
treating, examining or consulting phy-
sician or psychologist, information
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from educational agencies and per-
sonnel, statements from parents and
other relatives, and evidence submitted
by social welfare agencies, therapists,
and other practitioners. Section 416.927
explains in detail how we consider and
weigh treating source and other med-
ical opinions about the nature and se-
verity of your impairment(s) and any
related symptoms, such as pain. Fac-
tors relevant to your symptoms, such
as pain, which we will consider include:

(i) Your daily activities;

(ii) The location, duration, fre-
quency, and intensity of your pain or
other symptoms;

(iii) Precipitating and aggravating
factors;

(iv) The type, dosage, effectiveness,
and side effects of any medication you
take or have taken to alleviate your
pain or other symptoms;

(v) Treatment, other than medica-
tion, you receive or have received for
relief of your pain or other symptoms;

(vi) Any measures you use or have
used to relieve your pain or other
symptoms (e.g., lying flat on your
back, standing for 15 to 20 minutes
every hour, sleeping on a board, etc.);
and

(vii) Other factors concerning your
functional limitations and restrictions
due to pain or other symptoms.

(4) How we determine the extent to
which symptoms, such as pain, affect
your capacity to perform basic work ac-
tivities, or, if you are a child, your func-
tioning). In determining the extent to
which your symptoms, such as pain, af-
fect your capacity to perform basic
work activities (or if you are a child,
your functioning), we consider all of
the available evidence described in
paragraphs (c)(1) through (c¢)(3) of this
section. We will consider your state-
ments about the intensity, persistence,
and limiting effects of your symptoms,
and we will evaluate your statements
in relation to the objective medical
evidence and other evidence, in reach-
ing a conclusion as to whether you are
disabled. We will consider whether
there are any inconsistencies in the
evidence and the extent to which there
are any conflicts between your state-
ments and the rest of the evidence, in-
cluding your history, the signs and lab-
oratory findings, and statements by
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your treating or nontreating source or
other persons about how your symp-
toms affect you. Your symptoms, in-
cluding pain, will be determined to di-
minish your capacity for basic work
activities (or, if you are a child, your
functioning) to the extent that your al-
leged functional limitations and re-
strictions due to symptoms, such as
pain, can reasonably be accepted as
consistent with the objective medical
evidence and other evidence.

(d) Consideration of symptoms in the
disability determination process. We fol-
low a set order of steps to determine
whether you are disabled. If you are
not doing substantial gainful activity,
we consider your symptoms, such as
pain, to evaluate whether you have a
severe physical or mental impair-
ment(s), and at each of the remaining
steps in the process. Sections 416.920
and 416.920a (for adults) and 416.924 (for
children) explain this process in detail.
We also consider your symptoms, such
as pain, at the appropriate steps in our
review when we consider whether your
disability continues. The procedure we
follow in reviewing whether your dis-
ability continues is explained in
§416.994 (for adults) and §416.994a (for
children).

(1) Need to establish a severe medically
determinable impairment(s). Your symp-
toms, such as pain, fatigue, shortness
of breath, weakness, or nervousness,
are considered in making a determina-
tion as to whether your impairment or
combination of impairment(s) is se-
vere.(See §416.920(c) for adults and
§416.924(c) for children.)

(2) Decision whether the Listing of Im-
pairments is met. Some listed impair-
ments include symptoms usually asso-
ciated with those impairments as cri-
teria. Generally, when a symptom is
one of the criteria in a listing, it is
only necessary that the symptom be
present in combination with the other
criteria. It is not necessary, unless the
listing specifically states otherwise, to
provide information about the inten-
sity, persistence, or limiting effects of
the symptom as long as all other find-
ings required by the specific listing are
present.

(3) Decision whether the Listing of Im-
pairments is equaled. If your impairment
is not the same as a listed impairment,
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we must determine whether your im-
pairment(s) is medically equivalent to
a listed impairment. Section 416.926 ex-
plains how we make this determina-
tion. Under §416.926(b), we will consider
medical equivalence based on all evi-
dence in your case record about your
impairment(s) and its effects on you
that is relevant to this finding. In con-
sidering whether your symptoms,
signs, and laboratory findings are
medically equal to the symptoms,
signs, and laboratory findings of a list-
ed impairment, we will look to see
whether your symptoms, signs, and
laboratory findings are at least equal
in severity to the listed criteria. How-
ever, we will not substitute your alle-
gations of pain or other symptoms for
a missing or deficient sign or labora-
tory finding to raise the severity of
your impairment(s) to that of a listed
impairment. (If you are a child and we
cannot find equivalence based on med-
ical evidence only, we will consider
pain and other symptoms under
§§416.924a and 416.926a in determining
whether you have an impairment(s)
that functionally equals the listings.)
Regardless of whether you are an adult
or a child, if the symptoms, signs, and
laboratory findings of your impair-
ment(s) are equivalent in severity to
those of a listed impairment, we will
find you disabled. (If you are a child
and your impairment(s) functionally
equals the listings under the rules in
§416.926a, we will also find you dis-
abled.) If they are not, we will consider
the impact of your symptoms on your
residual functional capacity if you are
an adult. If they are not, we will con-
sider the impact of your symptoms on
your residual functional capacity if
you are an adult. (See paragraph (d)(4)
of this section.)

(4) Impact of symptoms (including pain)
on residual functional capacity or, if you
are a child, on your functioning. If you
have a medically determinable severe
physical or mental impairment(s), but
your impairment(s) does not meet or
equal an impairment listed in appendix
1 of subpart P of part 404 of this chap-
ter, we will consider the impact of your
impairment(s) and any related symp-
toms, including pain, or your residual
functional capacity, if you are an
adult, or, on your functioning if you
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are a child. (See §§416.945 and 416.924a—
416.924Db.)

[66 FR 57944, Nov. 14, 1991, as amended at 62
FR 6429, Feb. 11, 1997; 62 FR 13538, Mar. 21,
1997; 62 FR 38454, July 18, 1997; 65 FR 16814,
Mar. 30, 2000; 65 FR 54789, Sept. 11, 2000; 71 FR
10431, Mar. 1, 2006; 71 FR 16461, Mar. 31, 2006;
75 FR 62683, Oct. 13, 2010; 76 FR 24811, May 3,
2011]

§416.930 Need to follow prescribed
treatment.

(a) What treatment you must follow. In
order to get benefits, you must follow
treatment prescribed by your physician
if this treatment can restore your abil-
ity to work, or, if you are a child, if the
treatment can reduce your functional
limitations so that they are no longer
marked and severe.

(b) When you do not follow prescribed
treatment. If you do not follow the pre-
scribed treatment without a good rea-
son, we will not find you disabled or
blind or, if you are already receiving
benefits, we will stop paying you bene-
fits.

(c) Acceptable reasons for failure to fol-
low prescribed treatment. We will con-
sider your physical, mental, edu-
cational, and linguistic limitations (in-
cluding any lack of facility with the
English language) when determining if
you have an acceptable reason for fail-
ure to follow prescribed treatment. The
following are examples of a good rea-
son for not following treatment:

(1) The specific medical treatment is
contrary to the established teaching
and tenets of your religion.

(2) The prescribed treatment would
be cataract surgery for one eye when
there is an impairment of the other eye
resulting in a severe loss of vision and
is not subject to improvement through
treatment.

(3) Surgery was previously performed
with unsuccessful results and the same
surgery is again being recommended
for the same impairment.

(4) The treatment because of its enor-
mity (e.g. open heart surgery), unusual
nature (e.g., organ transplant), or
other reason is very risky for you; or
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(5) The treatment involves amputa-
tion of an extremity, or a major part of
an extremity.

[45 FR 55621, Aug. 20, 1980, as amended at 59
FR 1636, Jan. 12, 1994; 62 FR 6429, Feb. 11,
1997]

PRESUMPTIVE DISABILITY AND
BLINDNESS

§416.931 The meaning of presumptive
disability or presumptive blindness.

If you are applying for supplemental
security income benefits on the basis of
disability or blindness, we may pay you
benefits before we make a formal find-
ing of whether or not you are disabled
or blind. In order to receive these pay-
ments, we must find that you are pre-
sumptively disabled or presumptively
blind. You must also meet all other eli-
gibility requirements for supplemental
security income Dbenefits. We may
make these payments to you for a pe-
riod not longer than 6 months. These
payments will not be considered over-
payments if we later find that you are
not disabled or blind.

[45 FR 55621, Aug. 20, 1980, as amended at 57
FR 53853, Nov. 13, 1992]

§416.932 When presumptive payments
begin and end.

We may make payments to you on
the basis of presumptive disability or
presumptive blindness before we make
a formal determination about your dis-
ability or blindness. The payments can
not be made for more than 6 months.
They start for a period of not more
than 6 months beginning in the month
we make the presumptive disability or
presumptive blindness finding. The
payments end the earliest of—

(a) The month in which we make a
formal finding on whether or not you
are disabled or blind;

(b) The month for which we make the
sixth monthly payment based on pre-
sumptive disability or presumptive
blindness to you; or

(¢) The month in which you no longer
meet one of the other eligibility re-
quirements (e.g., your income exceeds
the limits).

[45 FR 55621, Aug. 20, 1980, as amended at 57
FR 53853, Nov. 13, 1992]
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